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Chief Justice Randall T. Shepard Gives Sate of the Judiciary Address To

Indiana General Assembly

"Good Enough' Isn't Good Enough”

Over thelast year as| have been co-editing abook on
the history of Indiana law, |I’ve come to appreciate an
observation about our state by a Bloomington professor
named James Madison. He says Indiana is still influ-
enced by the spectacular failure of the biggest venture
the stateever launched, theinternal improvement plan of
1836, the most famous piece of which was the Wabash-
Erie Canal. Theresulting financial calamity brought the
state government to the brink of bankruptcy, provoked
the constitutional convention of 1850, and shaped the
1851 constitution.

Madison says that the lesson Hoosiers of the time
drew was that big and bold is dangerous and that small
and incremental is safer. If things are “good enough,”
we often decideto leave them alonerather than strivefor
agreat leap up. Inshort, he says, thelesson hasbeen that
“good enough” is good enough.

One of my colleagues echoes this observation by
noting that nothing really titanic has happened in the
Indianajudiciary sincethe 1970swhen the court system
was fundamentally restructured. We have hardly stood
till since then, but systemic changes have proven diffi-
cult. But there have been ways in which the Indiana
court system hasn’t worked all that well, and | arguethat
“good enough” isn’'t good enough any longer.

How Do You Find Out What's Going On?

In the course of resolving people's disputes, we
generate millions of documents ayear. Until the 1980s,
we did this according to methods largely passed down
from one generation of deputy clerks to another. Now
every document is called by the same name in every
courthouse and carries a standardized number, and we
have state-wide record retention rules that dictate how
long to keep specific documents.

Still, we have only begun to catch up with what a
modern economy needs from itsjudicial system. Under
the energetic leadership of Justice Frank Sullivan and
our Court’s Judicial Technology and Automation Com-
mittee—aproject iswell underway to make available to

every Indiana court a state-of-the-art computer system to
keep track of and manage the nearly two million new cases
that people bring us each year. This is the single most
ambitious project ever undertaken by Indiand sjudiciary.

Inthe course of this project, we have had to examine
some of the most sensitiveissues of theinformation age,
like identity theft and protecting confidential records.
Justice Brent Dickson led a task force that met every
week for a year to craft some of the country’s most
thoughtful and balanced rules about access and confi-
dentiality, which became effective January 1.

In another advance aided by electronics, local court
rules will be posted on the Internet instead of a court-
house bulletin board and follow a uniform format.

And we're committed to using the power of elec-
tronics to help people understand the court system.
Litigants and reporters can watch webcasts of oral argu-
ments in the appellate courts, teachers can download
educational materials, lawyers can learn about court
decisions and orders, college students can read Indiana
legal history or learn how to get into our program for
minority and low-income law students. The use of these
resources by citizensjumped 73 percent last year, to 2.8
million unique visits.

Fractured Structure

One of the perennial barriersto reform has been the
framework of the state’ s court system, largely unaltered
since before the turn of the last century. In effect, we
have 92 court systems. The 19" century framework is
okay, but just okay. We havesupported billsto placethe
judges in a given courthouse under a single umbrella,
which now exist in a mgjority of the urban counties.
That’ swhy we supported proposals to change the finan-
cial base of the trial court system. It's why | support
measuresto changethe selection of trial judgesinMarion
County. Theexisting arrangementson structure, finance,
and selection work well enough, but not as well as they
should or can.

State of Judiciary Speech, continued on page 2
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We now study theworkload of Indianajudgesevery
year, and we periodically direct reallocation of cases
whenweuncover hugedisparities. Weuse senior judges
to rectify these problems and we plan to use them to
focus on the most overburdened courts.

| also urge passage of House Bill 1777, designed to
give judges and prosecutors a cost of living adjustment
for the first time in eight years, financed by court user
fees. ThePublic Officers Compensation Advisory Com-
mission made recommendations for all three branches
that | believe represent good policy. Representatives
Foley and Richardson will carry this legidation for the
judiciary and Governor Danielshascalled thisoneof his
priorities for the session.

Costly and Complicated

Despite all the efforts of recent years, many Ameri-
cans dtill regard the court system as a place where it's
easy to stumble your way in and costly and time-con-
suming to find your way out.

The burdens of thisreality weigh especially hard on
children. It's why we focus so strongly on mediation.
L egidation passed last year will make possiblethewide-
spread use of mediation in casesinvolving children. We
have created mediation programsin counties represent-
ing forty percent of the state's population. This spring
we will offer training in family mediation, offering it
free for people willing to take some family law media-
tion assignments without pay.

You also made it possible to pursue our relatively
inexpensive experiments in Family Courts, which keep
families bouncing around multiple courtrooms and im-
proveour chancesof protecting childrenwho areactually
threatened by their living situation.

The number of Indiana lawyers who donate their
time helping people of modest means through these
problems—wecall it “ pro bono” service— hasreached
anew al-timehigh. Indiana ssystem hasattracted atten-
tion all over the country.

Rebuilding the American Jury

Something else that's needed attention for a long
time is the way we manage that birthright of all Ameri-
cans, trial by jury. But we've taken it for granted. We
are determined to put a 21% century burnish on this
ancient right — to treat peopl e better when they cometo
the courthouse for jury service, to give them a quality
orientation about the task ahead, and hand them better
tools for their job. For example, every time jurors left
the courtroom for lunch or recess the judge would say,
“You must not talk about this case among yourselves
until the trial is over.” Adults don’'t make group deci-
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sionsthat way. Starting this month that’ swhat we'll tell
jurors: “If you want to discuss this among yourselves,
that’ sfine, but don’t get yourself locked into an outcome
until you've heard both sides.”

We aso have to make juries more representative,
which iswhy we support €liminating the many statutory
exemptions from jury service. And it's why we've re-
quired using morethan voter registration listsin creating
poolsof potential jurors. Wehopethisyear to beableto
provide every county with easy to use, up-to-datelists of
names and addresses.

Criminal Alternatives Not Good Enough

Something that was just “good enough” for a very
long time was the set of arrangements that we used for
convicted criminals. Until the 1980s, the state simply
left to happenstance the development of alternatives to
prison, and virtually every incentive sent offenders to
the Department of Correction, putting more demand on
the state’ sgeneral fund. Thishasn’t been good fiscal or
public safety policy. Most of the alternatives to incar-
ceration have been the product of local efforts led by
judges and prosecutors and, recently, these alternatives
have been assisted by the Department of Correction. But
more must be done and we are prepared to help to
produce better outcomes and relieve the enormous pres-
sure the DOC budget represents.

| want to tell you some good news about the effort
we have made together to create more credible public
defender offices. In 1963, the U.S. Supreme Court
required states to provide counsel at public expense, a
hundred years after Indianabegan doing so. Theleading
book on that decision was Gideon's Trumpet, by An-
thony Lewis. He recently spoke about what he called
“The Promise of Gideon.” Hesaid that onthewholethe
promisehasgone unfulfilled and that he saw littlereason
for general optimism. “Except in Indiana” he said, and
proceeded to tell those assembled about what Indiana
has done.

Conclusion

It is my aspiration, and the aspiration of my fellow
judges, to create a system of justice to lead people al
across America to appreciate Indiana for the decent
place that it is — and lead our own citizens as they
encounter their courts to regard them as places where
judges and others do as much as human beings can do to
deliver on the promise of substantial justice.

On that point, “good enough” can never be good
enough.

For the fulltext version, visit our website at:
www. | N.gov/judiciary/supreme/state jud.html.

Dave Remondini
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Service Awards Given to IndianaAppellate and Trial Judges

Five different organizations honored members of the Indiana judiciary this fall for their
contributions to their communities and the legal profession.

ThelndianaBar Foundation pre-
sented the Law-Related Education
Award to the First District of the
Indiana Court of Appeals, whichin-
cludes JudgesL. Mark Bailey, John
G. Baker, and Edward W. Najam.
The award was given because of
their commitment to broadening the
public’s understanding of the legal
system. The Court heard oral argu-
ments at different locations
throughout Indiana.

The Indiana State Bar Associa-
tion also honored Court of Appeals
Judge Nancy Vaidik by presenting
her with the Women in the Law
Achievement Award.

The Indianapolis Bar Associa-
tion presented the Hon. Paul H.
Buchanan Jr. Award of Excellence
to Court of Appeals Judge Carr
Darden, acolleagueof JudgeVaidik.

The Indianapolis Bar Associa-
tion (IBA) and the Indianapolis Bar
Foundation (IBF) bestows its most
prestigious award upon individuals
with long records of excellence and
unique service to the legal profes-
sion. Establishedin 1990, theaward
isintended to be given annually, but
only if a worthy recipient can be
readily identified. Recipientsof the
award are individuals whose attain-
mentsasalawyer havebeennotable,
whose contributionstothelBA have
been unique, and whose honorable
service to the profession has ex-
tended over a significant period of
time. The award is given both to
reward those accomplishments and

to inspire othersto such service.

Ball State University honored
Court of Appeals Judge Margret G.
Raobb as one of six winners of the
Indiana Women of Achievement
Award. Judge Robb won her award
for distinction in service to govern-
ment. The Indiana Commission for
Women and the Indiana Trial Law-
yers Association nominated Judge
Robb.

The Indianapolis Bar Associa-
tion also honored a former Indiana
Court of Appeals Judge, Betty
Barteau. Shewasthisyear’ srecipi-
ent of the Antoinette Dakin Leach
Award. Named for the first women
admitted to the practice of law in
Indiana, the award was created by
the IBA Women and the Law Divi-
sion to honor outstanding womenin
the legal profession.

The Litigation Section of the
Indiana State Bar Association each
year recognizes three lawyers and
one tria judge “who demonstrate
outstanding civility and profession-
alism.” Thejudicial honor wasgiven
to Delaware Circuit Court Judge
Marianne L. Vorhees.

The Y oung Lawyers Section of
the Indiana State Bar Association
honored Bartholomew Circuit Court
Judge Stephen Heimann as a judge
who* providessubstantial education
and mentoring to young lawyers,
fosterscivility among attorneyswho
practicebeforethebench; epitomizes
the core values of our profession:
honesty, competence, and respect for

the judicial system; and, has a rec-
ognized reputation for providing
servicetothecommunity.” Heisthe
first recipient of this award.

Also, the ISBA Committee for
Racial Diversity in the Legal Profes-
son honored with its annual Raab
Emison Awardtwoindividuals, Lake
Superior Court Judge Diane
Kavadias Schneider, and former
Lake Superior Court MagistrateKris
Costa Sakelaris. It is named for the
former 1ISBA president and noted
Vincennes attorney. The award was
presented for their work in tailoring
the National Association of Women
Judges “Color Of Justice” program
to the needs of Lake County. The
program isdesigned to encourage mi-
nority studentsin the seventh through
twelfth grades to consider as career
goalsthe law and the judiciary.

Finaly, the Indiana Pro Bono
Commission named the Hon. David
Dreyer of theMarion Superior Court
as a co-winner of the 2004 Randall
T. Shepard Award for his longtime
support of efforts to increase pro
bono services by lawyersin Indiana
and acrossthecountry. JudgeDreyer,
who was nominated by Judge Will-
iam Hughesof theHamilton Superior
Court, was a co-winner aong with
Highland attorney Richard P.
Komyatte, another longtime pro
bono advocate. Previous winners of
this award are Indiana Court Ap-
peals Judge L. Mark Bailey and
David J. Remondini, Counsel to the
Chief Justice.
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Chief Justice Shepard to Head Two National Groups

Chief Justice Shepard maintains a busy schedule on the national scene.

Chief Justice Randall T. Shepard will be the next
Chair of the National Center for State Courts' (NCSC)
Board of Directors and the next President of the Confer-
ence of Chief Justices (CCJ). CCJ is a national
organization that represents the top judicial officers of
the 50 statesand U.S. territories, and the National Center
serves asits executive staff. Both positions are one-year
terms. The appointmentswere made during the National
Center’s Board meeting and CCJ s annual conference,
July 25 —-29in Salt Lake City, Utah.

“Chief Justice Shepard has worked closely with the
National Center for years, and weare honored that hehas
moved into a leadership position,” said Roger K. War-
ren, president of the National Center. “ Asaleader inthe
legal community, Chief Justice Shepard’'s knowledge
and experienceareinvaluableto the National Center. He
cares deeply about the importance of the work of
America’s state courts and the mission of the National
Center asthe preeminent national court reform organiza-
tion.”

TheNational Center’ sBoard of Directorsrepresents
al levels and jurisdictions of state courts and the legal
profession. During the Utah meetings, Wisconsin Chief
Justice, Shirley S. Abrahamson, was named Chair of the
Board and President of CCJ, and Justice Shepard was
elected to step into the top jobs after her term ends.
Established in 1949, CCJis the primary voice for state
courts before federal legislative and executive branches
and works to promote legal reforms and improvements
in state court administration.

“The most important political officeisthat of
the private citizen.”
LouisD. Brandeis

“When | was 40, my doctor advised methat a
man in his40s shouldn’t play tennis. | heeded
hisadvicecarefully and could hardly wait until
| reached 50 to start again.”

Hugo L. Black

Food for Thought

Chief Justice Shepard has a far-reaching commit-
ment to improving the justice system. For years, he has
worked closely withthe National Center to helpimprove
the judicial selection process, one of NCSC' stop initia-
tives. Chief Justice Shepard also was designated by the
Conference of Chief Justices as their representative in
the American Bar Association’s project to revise the
Model Judicial Code, which includes reference to judi-
cial electionissues. Justice Shepard was appointed to the
Indiana Supreme Court in 1985 by Governor Robert D.
Orr and became Chief Justicein 1987. He has served in
that capacity longer than anyonein Indianahistory. Prior
to that, he served on the Vanderburgh Superior Court
bench from 1980 to 1985.

TheNational Center, headquarteredin Williamsburg,
Virginia, isanon-profit court reform organization dedi-
cated to improving the administration of justice by
providing leadership and serviceto the state courts. The
Conference of Chief Justices, under the leadership of
United States Supreme Court Chief Justice Warren E.
Burger, founded the National Center in1971. It provides
education and training, as well as technology, manage-
ment, and research services to the nation’s state courts.
The National Center also is taking the lead on several
key issuesfacing the justice system. For example, it has
established a magjor civil justice initiative. This multi-
year project is examining best practices in civil case
management and theimprovement of complex litigation
procedures. The National Center is aso driving other
nationa initiatives, including judicial selection reform
and increased citizen participation in jury service.

“1f we desirerespect for thelaw, wemust first
make the law respectable.”
LouisD. Brandeis

“Common sense often makes good law.”
William O. Douglas

“Themindof abigotislikethepupil of theeye.
Themorelight you shineonit, themoreit will
contract.”

Oliver Wendell Holmes, Jr.
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Family Court Mediation Sartsto Soar

Mediation is*“taking off” in the pilot family court projectsin Indiana!

Bartholomew, Boone, Brown, Henry, Jackson, L ake,
Lawrence, LaPorte, Marion, Monroe, Montgomery,
Owen, Porter, Putnam, Tippecanoe, and Vigo Counties
all have family court projects that provide mediation at
a reduced cost to low-income families. Mediation is
proving very successful in divorce and paternity cases,
and is gaining popularity in CHINS and truancy cases.

Mediation is a non-adversarial conference with the
parties outside of the courtroom. The mediator isatrained
professiona who hel psthe parties resolve their issues and
reach agreements that are later submitted for court ap-
prova. Mediation alowsfamily membersto fashion their
own remedies, and helps them develop problem-solving
skillsto avoid future litigation over child related issues.

Why are the 17 family court project counties fo-
cused on mediation? What has caused the recent
explosion of interest in this aternative form of dispute
resolution?

The Indiana Supreme Court initiated the Family
Court Project in 2000 to develop model programs to
better serve children and families in the court system.
Affordable mediation has been a significant goal since
the inception of the Project. Mediation avoids the stress
and strain placed on families through traditional court-
room litigation, and mediation expedites the court’s
docket by avoiding unnecessary hearings. The family
court counties are using family court grant fundsto hire
coordinators, or reallocate existing staff, to perform two
essential tasks: (1) develop referral forms and other
administrative processes necessary to get familiesinto
the mediation process; and, (2) locate resources and
volunteer attorneys, law school students, and commu-
nity service providers, to provide free or low cost
mediation.

Legidation enacted in 2003 allows any county to
writeaplan to provide mediation servicesto low income
families. They may fund that plan by assessing an addi-
tional $20 feein divorce and paternity filings. Counties
continue to use family court grants as a funding source.

One of the newest mediation family court projects
serves the four southern counties of Bartholomew,
Brown, Lawrence and Jackson. Pat McSoley, alawyer

and registered mediator, and his administrator wife,
Paige, were hired to run the project by mutual agreement
of the civil judges in these counties.

Mr. McSoley is scheduled once a month in each
county to conduct an intake meeting with families re-
ferred to the court for mediation. He begins the monthly
intake processby meeting together inthe courtroomwith
al the referred families. He explains the benefits of
mediation, givesan overview of the process, and distrib-
utes copies of the Indiana parenting time guidelines. He
then meets individually with each family for 15 to 30
minutes. He asks basic questions regarding home ad-
dress, number and namesof children, employment, assets,
and pending court cases. Hedeterminesif they canreach
an agreement and just need assistance creating the legal
documents, or whether they have contested issues that
require mediation. Sessions are generally scheduled
within two weeks. Assistance with document prepara-
tion is often handled the same day or scheduled for the
next available time dot.

Mr. McSoley operates slightly different in
Bartholomew County. There he helps families resolve
their issuesin CHINS (Child In Need of Services) cases,
and truancy situations, through non-adversarial dispute
resolution called “facilitation.”

In CHINS cases, he moderatesaconferencewith the
mother, the Office of Family and Children, the foster
parents, the child advocate, and local service providers.
He helps them agree on the services necessary to reha-
bilitate and reunite the family. He encourages each
person in the conference to contribute needed informa-
tion regarding the child and promotes the parents
involvement in the rehabilitation process.

In the truancy cases, Mr. McSoley facilitates a con-
ference between the parents, school officials, and the
Attend program coordinator to identify why the child
has been absent from school and to resolve the problems
causing the truancy. These conferences reduce tension
between school personnel and parents, and motivate the
family to take concrete stepsto insure the child’ s school
attendance.

Frances Hill
Indiana Family Court Project Consultant
frances_hill @hotmail.com
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Kevin S. Smith, recently an attorney with
Baker & Daniels and aformer law clerk to Chief
Justice Randall T. Shepard, has been appointed as
the new Supreme Court Administrator, the Chief
Justice announced on October 6.

Mr. Smith, who was a law clerk for Chief
Justice Shepard from May 1996 to December
1997, beganwork for the Court on October 25, 2004.

Following his clerkship with the Indiana
Supreme Court, he served asalaw clerk for Judge
Alice M. Batchelder of the Sixth Circuit United
States Court of Appeals and then worked as an
associate attorney with Bose McKinney & Evans
LLP, of Indianapolis, before joining Baker &
Daniels' Indianapolis office in May 2000.

Chief Justice Shepard said heis pleased Mr.
Smith was returning to the Court. “ The Court has
been especially fortunate to have assistancein its
appellatework fromastaff of very talented lawyers
and we expect Kevin Smith will supply sound
leadership to our Administrator’s office of that
same caliber,” said Chief Justice Shepard.

Mr. SmithreplacesDouglasE. Cressler, who

Kevin Smith, Named New Supreme Court Administrator

left the Court last June to take a hew position as
Deputy Administrator for thefederal Tenth Circuit
Court of Appealsin Denver, Colorado.

The Supreme Court Administrator works at
thedirection of the Chief Justice and servesasthe
Court’s chief appellate counsel, manages a legal
and administrative staff, maintains statistical and
physical records, aswell as providing much of the
payroll, benefit, budget and day-to-day operational
management for the Court.

Mr. Smith graduated near the top of hisclass
from IndianaUniversity with adegreein Business
and a minor in English in 1992. In 1996, he
graduated magna cum laude from Indiana
University School of Law-Bloomington where he
was Notes and Comments Editor for the Indiana
Law Journal and a member of the Order of the
Coif.

While at Baker & Daniels, he was amember
of the Labor and Employment Team, which
included representing employers in litigation
involving state and federal and employment
discriminationandworker’ scompensation statutes
at both the trial and appellate levels.

Judges Sharpnack and Boyer to Join CLE Commission

Chief Justice Randall T. Shepard announced the
appointment of Indiana Court of Appeals Judge John T.
Sharpnack to the Supreme Court’s Commission on Con-
tinuing Legal Education.

“Judge Sharpnack will be atremendous asset to the
CLE Commission. Not only is he adistinguished jurist,
but his background in private practice will be bring an
important perspective to the Commission’ swork,” said
Chief Justice Shepard.

Judge Sharpnack graduated from the University of
Cincinnati in 1955 where five years later he aso re-
ceived his LL.B. He was a partner with Sharpnack,
Bigley, David and Rumplein Columbus, Ind. from 1963
until 1990. He began his Court of Appeals term on

January 1, 1991.

Justice Frank Sullivan Jr. announced the appoint-
ment of Allen County Superior Court Judge Nancy
Boyer to the Supreme Court’ s Commission on Continu-
ing Legal Education.

Judge Boyer will replace Jeanine Marie Gozdecki,
of South Bend.

“Wearevery grateful for the tremendous|eadership
and skill Ms. Gozdecki has provided the Commission.
Her contributions have been substantial and she will be
missed. We are aso looking forward to having Judge
Boyer on the Commission. Sheisafirst-ratetrial judge
who hasastrong commitment to continuing legal educa-
tion for our attorneys,” said Justice Sullivan.

continued on page 7
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Judges Sharpnack and Boyer to Join CLE Commission, continued from page 6

Judge Boyer graduated from DePauw University,
cum laude, in 1973 and received her law degree, cum
laude, from Indiana University-Indianapolisin 1976.

The Commission has 11 members. Their serviceis
pro bono and each serves aterm of three years. Both of
their termswill befrom January 1, 2005 through Decem-
ber 31, 20009.

The Commission is primarily responsible for ap-
proval of the individual legal educational requirements
and for approval of the sponsors who present the educa-
tional seminars.

The Commission also sets standards for training
coursesfor Indiana’ s registered mediators and regulates
attorney specialization in the state.

Indiana Digitally Advanced: 4thin Nation

I ndiana state gover nment received some good news about itstechnical prowesswhile poised

for a change in administration.

Governor JoeK ernan, prior to being replaced by newly
elected Governor Mitch Danids, recently announced that
Indiana state government nationally ranks as the fourth
most digitally advanced, accordingtothe Center for Digital
Government’s 2004 Digital State Survey.

Governor Kernan said the recognition points to a
focus throughout state government on ways to provide
the most efficient, user-friendly servicesto Hoosiers.

“Our state agencies have worked hard in recent
years to move state government to the forefront of the
digital age, and the result is more efficiency and better
service for our citizens,” Kernan said. “Hoosiers now
can conduct business with the state—from renewing
drivers licenses and filling out permits to applying for
professional licenses and reserving campsites—all
online.”

Center for Digital Government studied all 50 states
for best practices and policies in information technol-
ogy, and the use of digital technologies to better serve
their citizens and streamline operations.

The Center compiled more than 60 measurementsin
four categories—servicedelivery, architectureandinfra-
structure, collaboration and leadership — for the final
rankings. According to the center, thelist isaranking of
how well states implement technol ogy-based solutions
in providing government services.

Indiana’ s ranking has improved each year since the
Center began the survey in 1998. Indiana placed eighth
in the last survey done in 2002.

LauralLarimer, the state’ s chief information officer,
citedtheestablishmentin April 2001 of an T Task Force
by Gov. Frank O’ Bannon assignificantly contributingto
Indiana's advances. The task force worked to identify
waystoimprove servicesfor citizensviathe Internet. In

August 2003 the group evolved into the bipartisan Tech-
nology Leadership Council.

The current council addresses issues of direction,
policy, inter-operability, and architecture, as well as
devel oping new online constituent services.

“The 2004 Digital State Survey award recognizes
the council leadership as one reason behind the innova-
tive customer services we provide for al Hoosiers who
interact digitally with the state,” Larimer said. “Weaso
owe our ranking to the many good people from across
state government who ensure accessible and efficient
information technology.”

The coundil’s current gods indude offering broadband
connectionsthrough the state, helping local governments pro-
vide online sarvices, esablishing an enterprise portd, and
providing additiona state resourcesonline.

The State recently launched the Opportunity Indiana
onlineregistry for businessesto receiveword of upcoming
state projects and contracts. In late June, the Buy Indiana
databasewas added to the Opportunity IndianaWeb site so
that businesses could market themsdlves by product, ser-
vice, ZIP code or city to other businesses and consumers.

Indianaalsoisthefirst statein the nation to offer the
United States Postal System Electronic Postmark ser-
vicein astate court system. Sinceit wasimplemented in
2003, the Bureau of Motor Vehicles has provided 2,600
digital signatures and electronic postmarks to county
prosecutors for certification of driver records.

“The Internet continues to challenge us al through
the opportunitiesit presents,” Kernan said. “ Throughout
state government, we have stepped up to that challenge
invery significant ways. With each step, we are making
government more accessible to Hoosiers and in turn
strengthening the quality of serviceswe provide.”
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Indiana Clerksand Courts Begin Implementing Supreme Court Policy
on Accessand Privacy of Court Records

An amendment to Administrative Rule 9 bringstogether in one place referenceto all public

access provisions that affect court records.

Recognizing that advancing technology and espe-
cially theeaseof I nternet accessto court recordspresents
new challenges and opportunities for access to court
records, the Indiana Supreme Court undertook a com-
prehensive review of the subject matter. A task force
comprised of 25 stake-holders proposed a rule change
which, after aperiod of public comment, was adopted by
the Indiana Supreme Court. The rule, Administrative
Rule 9, already contained some confidentiality and pub-
licaccessprovisionsalthough confidentiality restrictions
on information exists throughout federal law, state law,
and other court rules.

Another set of amendments to the Indiana Trial
Rules, AppellateRules, Small ClaimsCourt Rules, Rules
of Original Action, Rules for Post Conviction Relief,
Tax Court Rules, Rulesfor Appeasfrom City and Town
Courts, and several other rule sets were amended in
order to implement the provisions of Administrative
Rule 9. The implementation provisions places the re-
sponsibility of segregating confidential information on
the attorney and/or party tendering the information for
filing and requiresthat information not for public access
be filed on separate green paper.

The Division of State Court Administration devel-
oped ahandbook to assist clerk and court staff, attorneys
and the public regarding the application of the new
provisions. The handbook is available at www.in.gov/
judiciary/admin/publications.

The Division also held tel ephone conference tutori-
als which reached several hundred court and clerk
employees. During the tutorials, court staff had an
opportunity not only to hear the presentation but also
participate in an interactive exchange of questions and
answers.

Asweimplement Administrative Rule 9 provisions,
it isimportant to keep the following preceptsin mind.

* Oneof themain purposesof Admin.R. 9isto
assure access to court records and not to limit it.
Thus, all courtsand all clerks’ offices must continue

to provide public access to court records unless the
records are specifically excluded from public ac-
cess.

e All information that was filed prior to January
1, 2005 and public at that time continues to be
public, even if it contains social security numbers
and other newly excluded information. Clerks and
courts have no duty to redact or restrict access even
if those materials would be considered confidential
if they were filed after January 1, 2005.

e The provisions of TR 5(G) require that all
confidential information tendered for filing to be on
green paper. It isintended to encompass al confi-
dential information and documentsfiled withacourt,
regardless of who prepared it. The Division of State
Court Administration will be proposing a specific
amendment to the Supreme Court to clarify the
language. In the meantime, please be advised that
requirements for green paper filing apply to al
confidential information and/or documents submit-
ted to the court by any entity, including probation
departments, GAL/CASA programs, prosecutors, or
any other court agencies or related entities. Docu-
ments submitted by non-court, non government
entities, such as expert witnesses, physicians or
schools, that do not comply with the green paper
requirement, should be accepted for filing by the
clerk’'s office, a green sheet attached as a cover
sheet, and the report or document handled appropri-
ately.

e Cases which are already confidential, such as
adoption and CHINS cases, are exempt from the
green paper requirements of Trial Rule 5(G). Spe-
cifically, Tria Rule 5(G)(4) is intended to provide
this exception, although the published rule contains
atypographical error which refersto Administrative
Rule 9H rather than Administrative Rule 9G. This
correction will be another rule amendment that the
Divisionwill be proposing to the Supreme Court. In
themeantime, you should instruct partiesfiling mate-

continued on page 9
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Clerks & Courts begin implementing Supreme Court Policy on access and privacy of court records, continued from page 8

rials in cases which are aready confidential pursu-
ant to statute to continue filing their documents on
regular white paper.

*  Tax warrantsfiled with the clerk and placed in
the tax warrant book are not a court records under
our interpretation of the definitionsin AR9. If and
when acollection case isfiled on the tax warrant (a
case number isassigned), then that information does
become part of a case file and should be handled
according to TR(5)(G) and ARO9.

e The Clerk must accept honcompliant filings.
While the clerk’s office has no responsibility to
monitor the contents of filings, we suggest that it is
helpful to participate in the educational process for
individuals filing documents and indicate to them
what things may need to be corrected in afiling to
make it compliant with AR9.

One clerk’s office has developed a simple check-
box cover sheet on green paper to be attached to thefront
of anoncompliant filing. It lists potential problems and
the steps the clerk has taken to communicate those
problems with the filer. If the filer takes no corrective
action, it isthen amatter that the judge can address at a
later date (such aswhen the case comes up for ahearing
or further disposition order). In the meantime, the
noncompliant filing would remain confidential in the
file.

e Please keep in mind that AR9 does provide
clerks and their staff with immunity for disclosing
confidential information if the disclosure was unin-
tentional and unknowing.

e Therule covers al court records and provides
no particular exception for information that comes
tothe court in theform of an exhibit. Exhibitswhich
accompany filings, such as a contracts, a bill, or
other document should exclude confidential infor-
mation. In most instances the confidential
information, such as the social security number, is
not important to the litigation. The litigant submit-

ting the contract or bill could simply attach a copy
with the social security numbers redacted. If the
excluded confidential information is crucial to the
litigation, than it must be segregated from the public
information and submitted on separate green paper.

* Exhibitsoffered or entered into evidence during
a public trial pose a somewhat different problem.
The practical readlity is that the information is al-
ready made public at ahearing and its segregation to
green paper during the hearing becomes cumber-
some. Thus, under itsadministrativeresponsibilities,
the Division is opting for a practical application of
the rule in such instances. Exhibits which are of-
fered or admitted into evidence during a public
proceeding need not be placed on green paper. This
determination has been made while further study
and examination of this subject is conducted. This
means that in most cases exhibits which are offered
or entered into evidence during a public trial may
contain excluded information.

A caveat, however, exists in certain crimina and

protective order cases where withess and victim address
and other identifying information should be maintained
strictly confidential.

* Materids filed with the Court of Appedls, Su-
preme Court, or Tax Court must be in compliance
with TR5(G). Please note, that if materialswerein
apublic court record prior to January 1, 2005 (ie. in
thetria court file), they are not subject to redaction
or restriction. Only materials which have been
deemed confidential pursuant to AR9 after January
1, 2005 must be filed according to TR5(G) with the
appellate courts. Also, the entire contents of the
court file, including all confidential information,
must be filed with the appellate courts on green

paper.
You may direct questions to John Newman, Tom

Jones, Ron Miller, or Camille Wiggins at the
Division’s main number of (317) 232-2542.

Ron Miller
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Indiana Supreme Court SponsorsADR Training for Family Law Cases

The Indiana Supreme Court is embarking on an effort to enhance alternative dispute
resolution for family law cases of low income and pro se litigants.

The Court also wants to increase the availability of
pro bono mediation for such cases. The Court’s effort
dovetails with a legidlative initiative which enables the
trial courts in a county to establish a local plan for
alternative dispute resol ution of such cases and fund the
plans through an earmarked $20 fee. The Supreme
Court will providetraining to attorneysfree of chargein
exchange for their committing to provide pro bono me-
diation to the targeted litigants. The Court’s goal isto
develop acadreof attorneyswith specialized knowledge
in mediating divorce and paternity cases for litigants
who otherwise might not be able to afford alternative
dispute resolution.

Thelegidation |C 33-23-6 et seq., became effective
July 1, 2003. It provides that any court system can
develop awritten plan (referred to as an ADR Plan) to
providesubsidized Alternative Dispute Resolution (ADR)
servicesto low income and pro se partiesin divorce and
paternity cases. The ADR Plan must comply with spe-
cific standards. It must specify, among other things, the
ADR services that will be provided, financial or other
eligibility criteria, and a mechanism to determine the
amount of co-payment each eligible party isrequired to
make. The ADR Plan must be filed with the Indiana
Judicial Conference and approved by the Supreme Court
Division of State Court Administration. Oncetheplanis
filed, the County clerk may collect a $20 ADR Fee on
each new divorce and paternity case filing. The ADR
Fees and co-payments are used to subsidize the cost of
the ADR services. The availability of pro bono and
reduced-cost mediation isimportant to the successof this
program, and the Supreme Court is committed to making

ADR available to the targeted litigants.

To encourage the implementation of ADR Plans,
and the corresponding delivery of subsidized ADR ser-
vices to low income parties, the Supreme Court has
committed to provide specialized domestic relations
mediation training at no cost to aset number of attorneys
who agree to conduct pro bono mediations. The Court
will select attorneys from the entire state but will target
the 14 Pro Bono Districts and countieswith ADR Plans.

It is anticipated that the indigent or low income
parties served by the ADR Plan often will not be repre-
sented by counsel (referred to as proceeding pro se), and
may have significant financial or social needsimpacting
child custody and support. The court is asking that the
specialized domestic rel ations mediation trai ning should
address procedural and ethical issuesin pro se cases, as
well asabroad range of social issues of poverty, unem-
ployment, substance abuse, and parental conflict.
Potential criminal issues of child abuse and domestic
violence should also be addressed. This training will
emphasize mediation in paternity cases aswell asdivorce,
including post-judgment situations in both case types.

The Supreme Court seeks individuas or entities to
administer all aspectsof thisspecialized domesticrelations
mediation training and has issued a Request for Proposal.

This effort will be spearheaded by the Supreme
Court Division of State Court Administration. For fur-
ther information, contact Ms. Francie Hill, Family Court
Consultant for the Division, at
frances_hill @hotmail.com.

of Philanthropy Award for 2004.

Each school on the ITUPUI campus honors
thosewho provideexemplary volunteer service
of financial support for the school. [U-
IndianapolisLaw School Dean Tony Tarr and
IUPUI Chancellor CharlesR. Bantz presented
the award to Justice Dickson.

Justice Brent Dickson Receives Spirit of Philanthropy Award

Indiana Supreme Court Justice Brent Dickson hasreceived the sixteenth annual |UPUI Spirit

Justice Dickson has a taught a law school
courseinIndianaConstitutional Law and often
serves as a volunteer Moot Court Judge. He
has al so been part of a number of law school
alumni programsand receivedthelaw school’ s
Distinguished Alumni ServiceAwardin1999.
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Indiana Supreme Court Aimsfor Uniformity in the Promulgation of Local

Court Rules

The Indiana Supreme Court amended Trial Rule 81 to establish a structure and a standard
numbering format for promulgating local court rules,

The amendment was the product of several years of
work by the Supreme Court Committee on Local Rules
(Local Rules Committee), chaired by Court of Appeals
Judge Margret Robb, and the Indiana Supreme Court
Committee on Rules of Practice and Procedure (Rules
Committee), chaired by Mary Larimore, an Indianapolis
practitioner.

The Local Rules Committee started its work by
surveying al courts and requesting copies of al local
rules. Next followed an in-depth review and analysis of
the substance and structure of local rules submitted by
the various courts. In the fall of 2003, the Local Rules
Committee recommended to the Rules Committee that
Trial Rule 81 be amended in order to establish a “user
friendly” format for numbering local rules, promulgat-
ing amendments and, most importantly, making local
rules easily available to the practicing bar and public.

The Rules Committee decided to recommend the
proposed amendment to the Supreme Court, with certain
changes, and published its recommendation for com-
ment. In May 2004, the Rules Committee made itsfinal
recommendation to the Supreme Court, and the Court
adopted the amendment to be effective January 1, 2005.

The new amendments do not change the authority of
courts to pass local rules. It does address a problem in
locating current local court rules noted by Indiana law
practitioners. All local rules must be published on the
Indiana judicial website so that they are easily acces-
sible. The Division of State Court Administration will
establish and publish a uniform annual schedule for

adoption and amendments of local rules, and a standard
format for drafting, amending, and numbering local
rules. Trial Rule 81(B) also provides for notice and
transmission for proposed local rules, alowing for at
least 45 days for comments to be received.

Pursuant to this directive, the Division published a
Schedule and Format for Adoption of Local Rules.

Local rules promulgated after the January 1, 2005
must comply with the provisions of the amended rule.
To continuein effect, local rules promulgated beforethe
effective date of the amendment must be brought in
compliance with the rule after January 1, 2007. This
means that courts have two yearsto review, reorganize,
renumber, and publish their local rules.

Pursuant to Trial Rule 81(A), courtsin a county are
encouraged to promulgate one set of local rulesfor al
courts of record in the county. And, the courts are
required to do so after January 1, 2007. The county-
widesingleset of local rulesmay reflect different practices
due to geographic, jurisdictional and other variables.

For example, the court or division in the county that
handlesthe probate jurisdiction could have aset of local
rulesthat pertain only tothat court. Theintent of T.R. 81
isto make such probate rules part of the county’ ssingle
set of local rules even though they would only apply to
cases handled by one of the courts or divisions.

The Division of State Court Administration will
provide assistance in restructuring and renumbering lo-
cal rules to courts that request it.

Lilly Judson

Guidefor Hearing Officersin Attorney Disciplinary Cases

Now Available on our Web Site

Pleasevisit thecourt’ sweb siteat http://www.in.gov/
judiciary/ to view the newly published guidefor hearing
officersinattorney disciplinary cases. The 15-pagedocu-

ment is available in PDF format for easy printing and
reference.




Indiana Court Times

In This Issue

Chief Justice Randall T. Shepard Gives State of Judiciary Speech 1
Service Award s Given to Indiana Appellate and Trial Judges
Chief Justice Shepard to Head Two National Groupg

Food for Thought

Family Court Mediation Starts to Soar

Kevin Smith, Named New Supreme Court Administrator

Indiana Supreme Court Rule Amendment Process

Judges Sharpnack, Boyer to Join CLE Commission

Indiana Digitally Advanced: 4th in Nation

Indiana Clerks and Courts Begin Implementing Supreme Court Policy
on Access and Privacy of Court Records .... 8

Indiana Supreme Court Sponsors ADR GTraining for
Family Law Cases

Justice Brent Dickson Receives Spirit of Philanthropy Award ... 10

Indiana Supreme Court Aims for Uniformity in the Promulgation
of Local Court Rules

Guide for Hearing Officers in Attorney Disciplinary Cases

Indiana Court Times
Indiana Supreme Court
Division of State Court Administration
115 W Washington Street, Suite 1080
Indianapolis IN 46204-3466

Winter 2004

Our godl is to foster communications, respond to con-
cerns, and contribute to the spirit and pride that encom-
passesthework of all membersof thejudiciary aroundthe
state. We welcome your comments, suggestions and
news. If you have an article, advertisement, announce-
ment, or particular issue you would like to see in our
publication, please contact us.

If you would liketo receive this newdetter via
e-mail, or by accessing our website, please send a
message to dguthrie@courts.state.in.us to have
your nameaddedtoour electroniclistand removed
from our hardcopy mailing list.
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